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Company liability ‘Down Under’ - a brief discussion. 


In Australia and New Zealand, corporations can be prosecuted for a committing a 
crime even though it is an artificial entity. A company can be liable for any crime, 
unless it is particular to a human, for instance a company cannot be guilty of 
perjury. Acts Interpretation Acts define a company as a person. A crime is a breach 
of some law resulting in the wrongdoer suffering some sanction or penalty, by 
prosecution of some government body or agency. Crimes Act, Environmental 
Protection legislation, Corporations Act, Common Law Offences .Crimes for which 
a company may be liable can be committed by the company itself, its directors and 
officers, or employees and agents. This is coined as vicarious liability. Many crimes 
require the prosecution to prove that there was both a guilty act (actus reus) by a 
company and a coinciding guilty intention (mens rea). The board of directors is 
said to be the will and mind of the company. If the directors authorized, or perhaps 
knowingly allowed, a wrongful act to occur, then this is construed to be the 
wrongful intention of the company when proving the commission of a crime. Tesco 
Supermarkets Ltd v Nattrass.The company must have committed a wrongful act, or 
omission. Whether there has been act amounting to a criminal offence must be 
determined by examining the criteria set out in the particular statute and the 
relevant precedent. The particular statute must be examined to determine who 
exactly is liable for any crime committed. The particular statute may make the 
person committing the offence personally liable, or rather the company as the 
employer, or both the perpetrator of the offence and the company. If the will and 
mind of the company intended a wrongful action, then this is taken to be the 
company's intention. HL Bolton (Engineering) Co Ltd v TJ Graham & Sons Ltd. 
There may provide some defences against prosecution where the offence has 
occurred because of some mistake, or because an employee has acted entirely out 
of their authority and beyond the control of the company. The statute may 
therefore require a wrongful intention on behalf of the company, to which a 
company has a defence. Some statutes however will make a company strictly liable 
for a breach of a law, where this is so then a company has no defences and is liable 
once the wrongful act is proved. A tort is a wrongful action which allows the 
person suffering an injury to sue for damages. A company is liable for torts 
committed by its management, employees and agents on behalf of the company. A 
company must take responsibility for the actions of its employees through the 
doctrine of vicarious liability. 


